STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 8883
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Welfare denying his application for Emergency
Assi st ance/ General Assistance (EA/ GA) benefits. The issue is
whet her the petitioner was evicted fromhis | ast permanent
housi ng for reasons beyond his control, and, thus, whether he
is facing a "catastrophic situation"” as defined by the
perti nent regul ations.

The matter was heard on an "expedited" basis (see
Procedures Manual > P2610D) on Novenber 16, 1988. Foll ow ng
the "hearing" (see infra) and pending the board's revi ew of
this recomendation, the hearing officer orally reversed the
departnent's deci sion.

FI NDI NGS OF FACT

The petitioner lives with his wife and their two young
children. Prior to Cctober 31, 1988, the famly lived in a
trailer provided as housing incidental to and contingent upon
the petitioner's enploynent as a farm | aborer. The petitioner
had worked on this particular farmfor about eight nonths.

On or about Cctober 25, 1988, the petitioner was buying

groceries at a local store where he had established credit.
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Wiile there, he was informed by the storekeeper that his
credit had been rescinded because the petitioner's enployer
had told the storekeeper that the petitioner was about to
| ose his job. The storekeeper later stated that the
petitioner's enployer had conplained to her about the
petitioner's job performance, but that he had not said, in
so many words, that he was firing the petitioner. It
appears that the storekeeper, based on her understandi ng of
t he enpl oyer's comments, had taken it upon herself to
termnate the petitioner's credit. However, at |east on the
day in question (Cctober 28, 1988), the petitioner had
clearly been led to believe that he was about to be fired.

The next day, October 29, 1988, was the petitioner's
day off fromwork. He and his famly drove to another part
of the state that day to visit with relatives and to inquire
about farmjobs in that area. The petitioner was due back
at his job early in the norning on Cctober 30, 1988.

The petitioner returned home fromvisiting his
relatives late in the norning of October 30th. He went to
the farm but his enployer was not there. He told another
farmhand to tell the enployer that he would be at his hone
if the enployer wanted to see him The petitioner did not
wor k on that day.

On the norning of October 31, 1988, the enpl oyer went
to the petitioner's trailer. The enployer alleged to the
departnment that he said to the petitioner: "I assune you

quit."” The enployer further alleged that the petitioner
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replied: "Yup, | figured you were going to fire ne so |
quit.” Wth this, the enployer alleged he told the
petitioner to clear out of the trailer by the end of the
week. The enpl oyer alleged he had not, in fact, fired the
petitioner and that the petitioner, if he had asked, could
have continued working. However, there is no allegation or
i ndication that the enployer initiated any conversation with
the petitioner attenpting to clear up any "m sunderstandi ng"
the petitioner may have had over his job status. The
petitioner alleges that he was still under clear inpression
t hat he had been fired--or, at |east, that he was about to
be.

After the famly vacated the trailer they applied for
ANFC and EA/GA fromthe departnment. The departnent denied
EA/ GA on the grounds that the petitioner had control over
his eviction by voluntarily quitting the job upon which his
housi ng depended. After being denied this assistance the
famly found tenporary housing in a | ocal shelter for the
homel ess. They continue to seek EA/ GA to secure permanent
housi ng.

Rat her than ruling on a nyriad of prelimnary
procedural and evidentiary matters raised by the form and
content of the departnent's evidence (e.g., the enpl oyer was
not present to testify), the hearing officer took only an
"offer of proof"” fromthe departnent as to the factual basis

of its decision. The allegations of the enployer, recited

above, consist of the departnent's representations as to
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what the enployer's testi nony would have been had he

testified. Having considered no other disputed evidence,

but assuming as true all the evidence offered by the

departnment, the hearing officer finds that the petitioner is

guilty of, at nbst, a serious error in judgenent. It cannot
be found, however, that the petitioner intentionally, or
wi th cul pabl e negligence, unilaterally violated a
contractual agreenment with his enployer that led to his |oss
of housi ng.
ORDER
The departnent's decision is reversed.
REASONS
The petitioner is eligible for GA benefits only if his
situation falls within the criteria under the regul ations

defining "catastrophic situations”. Those regul ations,
WA M > 2602, include the follow ng provisions:

Catastrophic Situations

Any applicant who has exhausted all avail able
i ncone and resources and who has an energency need
caused by one of the follow ng catastrophic situations
may have that need which is indeed caused by the
catastrophe net within General Assistance standards
di sregarding other eligibility criteria. Subsequent
applications nust be evaluated in relation to the
i ndi vi dual applicant's potential for having resol ved
the need within the tinme which has el apsed since the
catastrophe to determ ne whether the need is now caused
by the catastrophe or is the result of failure on the
part of the applicant to explore potential resolution
of the problem

b. A court ordered or constructive eviction due
to circunstances over which the applicant had no
control. An eviction resulting fromintentional,
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serious property damage caused by the applicant;
repeated instances of raucous or illegal behavior which
seriously infringed on the rights of other tenants of
the Iandlord or the landlord hinself; or intentional
and serious violation of a tenant agreenent is not
considered a catastrophic situation. Violation of a
tenant agreenent shall not include nonpaynent of rent
unl ess the tenant had sufficient financial ability to
pay and the tenant did not use the inconme to cover

ot her basic necessities or did not withhold the rent
pursuant to effort to correct substandard housi ng.

To constitute circunstances over which a tenant had
"“control"” over his eviction the above regulation clearly
requires a finding that the tenant has acted with intent or

with cul pable negligence in causing his eviction. See Fair

Hearings No. 7728 and 8797. Mbreover, the board is not
bound to defer to factual assunptions or val ue judgenents
made by the departnent in determ ning whether an eviction
was, in fact, for reasons "beyond the individual's control."
Id. In this case, it cannot be found that the facts

al l eged by the departnent establish that the petitioner
acted with the requisite intent or culpability. Al though
the petitioner may have shown questionabl e judgenent in not
pressing his enployer to clarify his enploynent situation,
it cannot be concluded that he unilaterally term nated the
enpl oyment upon which his tenancy was based. Therefore, it
cannot be concluded that he "intentionally" breached a
condition of his tenancy. The departnment's decision is,

therefore, reversed.
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As a nore basic matter, however, the hearing officer
al so concludes that the departnent's policy of denying
assi stance to honel ess children based on the acts or
om ssions of their parents violates the renedi al purposes of
the G A statutes and the E. A regulations. The board has
repeatedly noted that the G AL programis entirely state
funded and adm ni stered. The E. A program though nostly
federally funded, is also state adm nistered. Therefore,
def erence nust be accorded to the department in its
interpretation of the statutory and regul atory provisions of
t hese prograns. The board has held, however, that deference

in the context of a de novo appeal hearing does not extend

to the departnment's interpretation of facts or to the val ue
j udgenents that may underlie the departnment’'s interpretation
of the facts of any particular E.A or G A case. Fair
Hearings No. 7728, 8794, and 8797. Deference to departnent

regul ation or policy is also not required when that
regul ation or policy is contrary tolaw. 3 V.S A >
3091(d).

Turning first to the G A program the departnent's

regul ations define an "applicant” as ". . . the individual

who is applying for general assistance for his own needs and

for the needs of those dependents with whomhe |ives and for
whom he is legally responsible.” WA M 5> 2601. Both the

statute and the regul ations set forth provisions precluding

eligibility for "any individual whose inconme within the | ast

30 days exceeds departnent standards.” 33 V.S . A >
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3004(a)(1) and WA M > 2600(C)(1). GA., like virtually
all welfare prograns, inputes the incone of parents to their
chi | dren.

It does not follow fromthe above, however, that all

ci rcunst ances, actions, or om ssions of parents nust be

inmputed to children in determ ni ng whet her those children

are eligible for general assistance in their own right. The

i ncone provisions, cited above, specifically do not apply to

"applicants" who face a "catastrophic situation.” 33 V.S A
5> 3004(a) and WA. M > 2600C. The hearing officer finds

nothing in the statute or the regulations stating that an
"applicant” for G A cannot be a child who lives with one or
both of his parents.
The G A statutes include the follow ng provisions:
Consi stent with avail abl e appropriations the

departnment . . . shall furnish general assistance to
any ot herw se eligible individual.

33 V.S. A > 3004(a); and:

A person may apply for general assistance to the
nearest available . . . district welfare director in
t he manner required by the comm ssioner.

33 V.S. A > 3005(a). Enphasis added.

In nmost, if not all, G A <cases involving famlies with
children, both the parents and the children are facing the
sane "catastrophe". In this case, it is the |ack of
suitable tenmporary housing. 1In determning GA eligibility
it is one thing to deemthe incone of parents as being

available to their children. It is quite another matter,
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however, to deem parental conduct to their children. The
regul ations provide that an "applicant” nay be eligible for

G A to relieve the energency caused by the | ack of housing
if the eviction was "beyond (his or her) control". WAM >

2602(b), supra. There is no question in this matter that

the |l ack of housing facing the petitioner's children was

beyond their control. Yet, the departnent applies > 2601

and > 2602(b) (supra) as automatically "visiting the sins of
the parents upon their children” when it determ nes that
none of the famly nmenbers are eligible for GA The
hearing officer concludes that this punitive result is not
sanctioned by the underlying G A statutes.

It can be noted at the outset that this is not a case
in which an arguably harsh result nust be upheld because it
i npl enents a clear expression of legislative intent. See,

e.g., Bowen v. Glliard, 107 S.C. 3008 (1987) (the "sibling

deem ng" case). The Vernont G A statues becane effective
in 1967. The so-called "catastrophic situation" provisions
have not been substantially anmended since that tine. It is
doubtful that either the |egislature or the departnent had
the renotest contenplation 20 years ago of a honel essness
crisis like the one that now exists in the Burlington area.
The nost the departnent can argue in these matters is that
the legislature, in 1967, gave to the departnent the general
authority to inplenment provisions of GA eligibility that

t he departnent deens necessary "consistent with appropriate
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funding”. See 33 V.S. A > 3004(a).

G ven the above provision, however, the departnent can
reflexively attenpt to defend virtually any G A policy as
bei ng reasonabl e and necessary because of budgetary
constraints. In this case, however, such a claimis sinply
not credible.

The Comm ssioner of the Departnent of Social Wlfare
recently acknow edged that "the nunber of honel ess people in
Vernmont is growing," and the "the Burlington area is clearly
experiencing a greater problemthan any other area of the
state." The above coments are published in a report

entitl ed Honel essness in Vernont, A Research Survey,

publ i shed by DSWin COctober, 1987 (See pp 1 and 60). In the

report, the comm ssioner prefaces specific recomendations

by stating:
O course, the first priority is to see that the
current honel ess population is fed and housed. |d. p
viii.

As a "solution" to the problem the conmm ssioner goes on to
st at e:
The i medi ate objective is to insure that the honel ess
popul ation is provided with a place to stay and food to
eat. 1d. p 6.
In light of the above, it seens audacious, if not
i ncongruous, for the departnent to argue that it has a
statutory mandate to deny G A coverage to a "popul ation”
that the departnent, itself, has concluded faces the nost

brutal of need. Moreover, however, it sinply strains

credulity for the departnent to maintain that it cannot find
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the neans to address this "first priority" of need. It may
wel | be (though the hearing officer would seriously doubt
this) that the departnent's only alternative would be to cut

funds currently available for other, |ess urgent, areas of

G A need.3 Unfortunately, however, judging fromthe
departnment's legal position in these matters, the problem
appears to nore a |l ack of commtnent and resolve on the part
of the departnent rather than inadequate funding.

The conmm ssioner's report (supra) undercuts the
argunents the department routinely nmakes before the board in
t hese cases in another inportant respect. The report
specifically notes that a primary "cause" of honel essness
percei ved by several shelters in the state (including one in
Burlington) is "enotional and behavioral problenms.” [d. p
13. Yet nowhere in her report (of over 70 pages) does the
conmmi ssioner nmention or intimte what the departnent
cavalierly argues before the board--that, at |east as far as
G A eligibility is concerned, the past behavior of honel ess
peopl e shoul d nmake them responsible for their present
plight. Indeed, the very "enotional and behavi or probl ens”
the departnent cites in its report as one of the prinmary
causes of honel essness for individuals and famlies are the

actual bases in the departnent's requl ations used to

di squalify many of these people fromthe enmergency G A
necessary to relieve the severity of their situation. The
hearing officer submts that the board owes little, if any,

"def erence” to such nmuddl ed and contradi ctory expressions of
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departnment "policy". The hearing officer suggests that if
behavi or nodification is the "rationale" behind the
departnment's policy, this can be better and nore humanely

4

acconpl i shed by other nmeans '--after the offending

individuals, or at least their children, are housed and f ed.

There cannot be many nore conpelling societal interests
than for honeless children to have safe and suitable

> Because the "renedial need" in this

tenporary shelter.
matter is so basic and critical to the well-being of these
"individual s", the board nust | ook closely to the statute to
find an intent on the part of the legislature to enpower the
departnment to cut away this last vestige of their "safety
net". The hearing officer sinply cannot read the statutes

in question as evincing this intent.

In Lubinski v. Fair Haven Zoni ng Board, 148 Vt 47

(1986), the Vernmont Suprene Court recently held:

Thus it is apparent that all rules of construction
rely on a determ nation of |egislative intent or
purpose. That intent is nost truly derived froma
consideration of not only the particular statutory
| anguage, but fromthe entire enactnent, its reason,
pur pose and consequences. Andrews v. Lathrop, 132 Vt.
256, 261, 315 A 2d 860, 863 (1974). Only with such an
exam nation can an interpretation be carried out that
avoi ds unreasonable or unjust results, or that avoids
dilution or defeat of legislative objectives. Delaware
& Hudson Railway v. Central Vernmont Public Service
Corp., 134 vt. 322, 324, 260 A 2d 86, 88 (1976). Even
the very words used by the legislature in the enactnent
must yield to a construction consistent with
| egi slative purpose. 1n re Preseault, 130 Vt. 343,

348, 292 A . 2d 832, 835 (1972). As that case points
out, we operate on the presunption that no unjust or
unreasonabl e result was intended by the |egislature.

Ceneral Assistance is a "bottomline" program In many, if
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not nost, cases it is the only source of assistance
avai l abl e to people w thout any other neans of providing

t hensel ves with the nost basic el enents of human exi stence.
G ven the renedial purposes of G A, the issue (if somewhat
rhetorically stated) in this matter is whether the

| egi sl ature woul d have intended to enpower the departnent to
i npose such brutal barriers to the eligibility of "innocent™

children for general assistance to neet the nost basic of

their needs in a tine of errergency.6 The hearing officer
concludes that this was not the legislature's intent. For

all the above reasons, the departnent's decision regarding

the petitioner's eligibility for GA. should be reversed.7
Regarding its adm nistration of the E.A. program the
departnment has even less of a legal and policy leg to stand
on in denying assistance to children based on the m sdeeds
of their parents. As noted above, although the E. A program

is state-adm nistered, it is federally-conceived and
federally-funded (at least in part). See 45 CF. R >
233.120. It is specifically intended to provi de energency

assistance only for famlies with children. See WA M >

2800. Although the departnent's E. A regulations contain

provi sions identical to their G A counterparts (supra) in
defining "applicant” (> 2801) and "catastrophic situations”

(3> 2800C and 2802), with one exception (see infra) there is

no indi cation whatsoever in the federal regulations that the

eligibility of children nust or should be based generally on
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the conduct of their parents. Virtually the only provision
in the federal regulations restricting eligibility of
famlies for E.A is one barring assistance to children
whose need for "living arrangenents” arises because a
"relative refused wi thout good cause to accept enpl oynent or
training for enmploynent.” 45 C F. R > 233.120(b)(1)(iv).

O herwi se, the federal regulations specify that states are
free to determne their own eligibility criteria--with the
added proviso that "conditions (of eligibility) may be nore
i beral than those applicable to other parts of this plan
(Title I'V-A of the Social Security Act)."

As a legal matter, the hearing officer would hesitate
to conclude, based solely on the above provisions, that the
departnent's regul ations and policy barring assistance to
chil dren whose parents are deened "at fault" in causing
their lack of housing are in conflict wwth the federal
regulations. It is clear that the federal E. A program was
intended to provide extrenely w de discretion and
flexibility to the states. Unlike the state G A statutes
(see supra) there is no language in the federal regul ations
regardi ng "individual s" or "persons" eligible for
assistance. Thus, for E. A, it cannot be concluded that the
departnment has exceeded it |egislatively-granted authority.

However, based upon the departnent's own previously-

publ i shed expressions of intent in adopting certain
provisions of the E LA program it must be concl uded t hat

its regulations regarding "fault" in determning the
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exi stence of a "catastrophic situation" (> 2802, supra) are

hopel essly and irreconcilably in conflict with the purposes
of the program On August 13, 1987 (only two nonths prior
to the release of its "survey" on honel essness, see supra),
the departnent inplenented significant amendnents to its
E.A reqgulations. Inits Bulletin No. 87-26F, the
departnment proffered the followi ng rationale for anending
the E. A. program

Policy changes in this bulletin are primarily
directed toward provision of increased assistance to
alleviate famly housing crises and reduce the
i nci dence and duration of honel essness anong famlies
with children. The Departnent presents these changes
in response to the increasing incidence of honel essness
anong lowincone famlies with children

Maxi mum al | owances for housi ng, which were
i ncreased | ast Decenber, have again been increased and
are now approxi mately equal to the housing paynent
standards included in an ANFC grant. To further
address the problens of honel essness anong famlies
with children, a problemwhich is particularly
di sruptive to the devel opnent of children in need of
the stability of a hone, significant changes in the
Emer gency Assi stance program have been designed to
permt pre-authorization of various itens such as rent,
nmovi ng expenses, furnishings and clothing to aid in
getting settled in a new hone when natural disaster or
catastrophic situations result in their being w thout
shelter.

These changes will permt assistance to be
extended after the expiration of the 30-day eligibility
peri od, when such expenses can be antici pated and have
been pre-authorized within the 30-day period. They
al so permt greater flexibility in the anount of rent
al l oned and extended assi stance in paying that rent to
give the famly a better chance to pronpt and
successful establishment of a new hone.

As not ed above, the departnent, at about the sane tine,

indicated in its "survey" of honel essness in Vernont that
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"“enotional and behavi or problens” were one of the primary
causes of honel essness as perceived by shelters serving
honel ess individuals and famlies.

G ven the tenacity with which the departnent’'s | ega
staff defends the denial of assistance to honeless famlies
deened to be "at fault™ (i.e., homel ess because of their
"behavior"), it is difficult to believe that the
departnment's publicly-expressed concerns for the honel ess
(especially children) are entirely heartfelt and sincere.

As concerns E.A., which is federally funded and gives states
wide latitude to define eligibility, the departnent can make
no credible clai mwhatsoever that its policy is dictated by

financial constraints. Again (see supra), the departnment's

notives appear to be primarily, if not solely, an attenpt at
t he "behavi or nodification" of |owincone individuals.

In terns of reasonable and enlightened social policy,
this is at best a dubious goal for a "bottomline"
assi stance program However, to the extent that a direct
and foreseeable result of this policy is that children,

through no fault of their own, will not obtain suitable

housi ng (even during a Vernont winter), the policy is
downri ght cruel

For these reasons, the hearing officer cannot, and wll
not, conclude that there is any "rationality" requiring the

uphol ding of this "policy" inherent in the regulations. To
the extent that > 2802 denies E.A to children solely on the

basis of the behavior of their parents, it nust be concl uded
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that it conflicts inpermssibly with the departnment’'s own
publicly-stated purposes of the E.A program The
departnment's denial of E A to the petitioner in this matter
shoul d therefore, be reversed.

FOOTNOTES

1The original recommendati on was issued on Decenber 12,
1988.

2As of the date of the hearing the departnment had not
made a determ nation regarding the petitioner's eligibility
for ANFC. Since this may involve deferent |egal standards,
this recommendati on cannot and should not be read as an
indication regarding the petitioner's eligibility for ANFC.

3There are indications that the |egislature would be
highly receptive to a request for increased funding to
relieve homel essness. See Report of the Joint Housing Study
Comm ttee, January, 1988.

4V'endor paynents and referrals to other service
agencies are two alternatives that come quickly to m nd.

5The hearing officer understands that as a matter of
protocol the departnment does not take the position that the
avai lability of space in a public shelter for honel ess
famlies constitutes appropriate "alternative housing"” for

purposes of G A eligibility. See WA M > 2613.2. 1In the
"survey" referred to above, one of the comm ssioner's
conclusions was that it was "obvious" that the "sol ution
(for honel essness) is not the building of nore shelters.”

Id, p 61. |In past cases, it has been brought to the hearing
officer's attention that at |east one of the honel ess
shelters in Burlington requires all its residents to vacate

the prem ses during the daylight hours. At least in wnter,
this would seemto be an i nappropriate housing alternative
to famlies with young children. Also, recent news accounts
suggest that physical violence and substance abuse are
ranpant at sone shelters.

6The issue in this case is clearly distinguishable from
that in Bouvier v. Wlson, 139 Vt. 494 (1981), in which the
Ver mont Suprene Court upheld the validity of the
departnment's so-called "28-day rule" for tenporary housing.
In that case, the court found that the departnment's rule
was a direct and "equitable" response to the threatened
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depletion of the departnent's G A fund. The Court based
its decision on statutory |anguage specifically enpowering
the departnent to "reduce equitably" the "anounts of

assi stance" granted under any program "should the funds

avai l abl e for assistance be insufficient”". See 33 V.S. A >
2554. In that case, there was no real dispute that the
departnent's action was a specific response to a sonewhat
sudden shortfall of funds.

In the instant matter, the departnent, using a
regul ati on enacted nore than 20 years ago, and w thout any
credible claimof financial necessity, categorically denies
assi stance altogether to an entire class of desperately
needy i ndividuals (honel ess children whose parents are
deened to be at "fault"” in having been evicted). The
hearing officer concludes that this categorical denial of
assistance is contrary to the G A statutes. |If the
departnment cannot grant benefits to this class of
i ndi vi dual s wi thout depleting the G A fund, then, under
Bouvier, it would perhaps be justified in "equitably
reduci ng" the anmpbunts of G A it pays to these and/or other
recipients. Until then, however, the departnent’'s clai m of
a lack of funding is neither credible nor relevant.

It is also inmportant to distinguish the status of the

children of this petitioner fromthe plaintiffs in Bouvier.
In Bouvier, the Court went to considerable lengths to

characterize the plaintiffs as individuals who "nost
probabl y" woul d be w thout housing at the end of 28 days.
In the instant matter, the petitioner and her children are
i ndi sputably honeless at the tinme they apply for GA. One
need not "presune" anything about their plight if they are
deni ed assi st ance.

7It i s conceivable, though, in the hearing officer's
opinion, extrenely rare, that a famly will consciously and
del i berately render thenselves "honel ess" in an attenpt to

suppl enent their inconme through G A In these cases,
perhaps, the public interest dictates w thholding
assi stance, even to their children. It should be noted,

however, that with the possible exception of one or two
cases (see Fair Hearings No. 7726 and 8799--and, in
retrospect, the hearing officer is not entirely confortable
with the results he and the board reached in those natters)
the hearing officer has not seen a situation that approaches
this |l evel of applicant culpability--certainly not the
instant matter.
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